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Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2273 
LEXIE ROSE CAMPBELL, 
versus 
COMM.ON"\VEALTH OF VIRGINIA. 
PETITION FOR "\VRIT OF ERROR AND 
SUPERSEDEAS. 
., 
To the Hrniomble, the Chief ,litstice a:nd the Justices of the 
Supreme Court of Appeals of Virginia,: 
Yo·ur l)etitioner, v~xie Rose Campbell. respectfully repre-
sents that he is aggrieved by a final judgment of the Corpo-. 
ration Court of Danville, entered on the 18th day of Septem-
ber, 1939, in a certain prosecution instituted and maintained 
against him by tl1e Commonwealth of Virginia wherein and 
whereby he was found guilty of maintaining a nuisance as 
defined in Section 55 of the Alcoholic Beverage Control Act 
(CodP. of Virginia., 4675 (55)) in that he did unlawfully main-
. tain n certain house, to-wit: 400 Rhodenhizer, Street, (Dan-
ville, Virginia), where alcoholic beverag·es were unlawfully 
stored for sale and sold and upon such finding your petitioner -
was sentenced to be imprisoned in the jail of the City of Dan-
ville for four ( 4) months and to ,pay to the Commonwealth a 
fine of Two Hundred ancl Fifty ($250.00) Dollars and the 
2* costs of the ~prosecution against him. 
A transcript of the record, of the judgment and the 
proceedings of the trial court is herewith presented. Refer-
ences are to the pages of the manuscript ~ecord. 
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THE CASE. 
On the 17th day of July, 1939, one L. J\L Lewis made com-
plaint under oath before C. K. Carter, Police Justice of the 
City of Danville that your petitioner on July 16, 1939, in said 
city '' did unlawfully maintain a certain house, to-wit: 400 
Rhodonhizer Street, where alcoholic beverages were unlaw-
fully stored for sale and sold". The complaint further 
charged that your petitioner had been twice before convicted 
of a like offense in the Police Court of Danville on February 
28, 1936. Upon this complaint made on July 17, 1939, a war-
rant was issued by the Police Justice directing the arrest of 
your petitioner on the charges contained therein. The war-
rant is not dated but according to the return was executed 
on July 16, 1939, the day prior to the sworn complaint and, 
therefore, necessarily prior to the issue of the warrant (R., 
pp. 1-2). 
On July 22, 1939, your petitioner was tried on said ,varrant 
by said Police J ustie-e, was adjudg·ed guilty, sentenced to 
'' sixty ( 60) days in jail and required to post security bond 
in the sum of $500.00 condition that he will not violate the 
A. B. C. Act for a period of two years. In lieu of bond sixty 
(60) days additional time". The judgment also carried a 
:fine of $100.00 and state costs, $18.35, and city costs, $4.85. 
From this judgn1ent your petitioner appealed to the Corpo-
ration Court of Danville (R, p. 3). 
On September 11, 1939, your petitioner was again tried on 
the aforesaid warrant by a jury sitting in said Corporation 
,Court and tha.t jury returned a verdict in the following words 
and figures, to-wit: 
"We the jury find the defendant guilty as charged in 
3* the within warrant and fix *his punishment at a fine of 
$250.00 and 4 months in jail.'' 
A motion was made to set aside the verdict as contrary to 
the la.wand the evidence and to grant your petitioner a new 
trial (R., pp. 3-4). The motion was also to enter final judg-
ment for your petitioner because the verdict was without evi-
dence to support it (R., p. 44). The court took time to con-
sider the motion nnd on September 18, 1939, overruled the 
same and entered final judgment on the jury's verdict (R., p. 
4). It fa to t.hiR final judg111ent tllat a writ of error and super-
sedeas is prayed for. 
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THE FACTS. 
It appears from the evidence introduced for the Common-
wealth that about 2 :00 o'clock A. M. on July 16, 1939, certain 
police officers of the city of Danville, armed with a search 
warrant, went to your petitioner's home and from a nearby 
point could hear "a lot of loud talking and laughing". 
Shortly after their arrival '' some man was let out of the 
house" who had a package in Jiis hand. ''Mr. Campbell's 
boy" saw the officers and "sta rte<l to book the screen". The 
officers went through this front door and found another door 
back of that which was "heavy built with two extra large 
njg·ht-latches and some more catches". Officer Lewis hit the 
door, advised that the party was composed of officers and 
asked for admission. He g·ot no reply and the officers broke 
the door in (R., pp. 9-10). 
In this room the officers found your petitioner and his son 
and nine other people. Here there was a large table in the 
middle of the floor which had a cover cloth over it and on it 
( or over it) a drop lig·ht from the ceiling. They '"also found 
in this room '' a quart bottle of whiskey-Rocking Chair, one-
fourth of 5 0 'clock Gin, one quart of Rocking· Chair, one pint 
of 5 O'clock Gin and one quart of Shipping Port" (R., p. 10). 
Subsequently, the same witness, Lewis, testifies that he here 
found '' one-fourth pint of gin, one-fourth pint of Rocking 
Chair. one-fourth pint of 5 0 'clock Gin, one-fourth quart 
of Shipping Port and one pint of 5 0 'clock Gin". * An-
4 * other witness say A that in this room ( in the little cabinet) 
were two quarts full, two practically empty and a pint 
of gin about one-fourth full (R., p. 17). There were also in 
this room twenty-one small drinking glasses, and a bowl with 
pickles and vinega.r in it and some forks. There was also 
a three or four g·allon ice schooner with crushed ice in it (R., 
p. 10). 
lhere was anotlrnr 1·oom back of the one in which petitioner 
was found which had two S('reened doors fixed with night-latch 
and lock. In this room there were more sour pickles in a 
g·allon jar (R., p. 10). 
In a front room on top of a lot of quilts and blankets were 
fifty-two pints and two quarts of whiskey (R., p. 10). The 
whiskey that was in the room where the officers found the 
petitioner was locked up in a little cabinet and in there were 
also some empty bags large enough to hold a pint or quart of 
whiskey (R., p. 11). 
No one identified the man they met coming· out of t11e house 
or was able to say what was in his package. The package 
was a paper sack about the size of a pint of gin (R., p. 10). 
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The petitioner's home has :five rooms, a bath room and a 
hall (R., p. 11) and he lives there with his wife, son and 
dau~:hter (R., p. 12). 
When the officers· arrived there appeared to be a game in 
progress. They found a deck of cards (R., pp. 11-14) and the 
'table was such as they would expect to find in any poker room 
(R, p. rn). The petitioner told the officers that the whiskey 
found on the premises was his ( R., p. 12). Every bottle of 
whiskey or gin found on the premises had a government stamp 
on it and had been purchased from A. B. C. stores. There 
was not a drop. of bootleg Hquor on tbe premises (R., p. 13). 
Of the liquor found in tlie ·cabinet three bottles had been 
opened and some gone out of each bottle. Two of the nine 
vhd.toTs present were pretty drunk. The witness could not 
identify. them but "one was sworn in just now" (R., p. 12). 
·while the officers were searching two taxicabs came up and 
pulled off after they saw the officers. Several people came in 
during· the search (R., p. 16). 
5,i;; ~''The shade to the room in which petitioner was found 
was down. There is a fence near this window built so 
as to make an awful noise if one tries to climb it. (R., p. 18). 
One of the officers, Mr. Harris, had 9bserved petitioner's 
house as it was on his beat. He had seen so many people g·o 
in and 011t 1hat "it would attract anyone's attention". On 
Friday night, May 5th, between nine and ten o'clock he saw 
twelve people go in this house and betw·een ten and ten-thirty, 
·seven more went. in. A lot of people came out and several 
had packag·es (R., p. 18). About a month prior to the issue 
of the warrant he also watched the place and people were 
~wing in a.nd coming· out but not. as many as on May 5th. Of 
those he P.aw go in at that time some twelve or fifteen came out 
(R .• p. 19). The witness does not undertake to identify any 
of these people or to say that they were drinking men or 
that they were under the influence of liquor when he saw them 
come out of the place. 
It wa~ al~o in evidence that the petitioner was on F 1ebruary 
28, 1936, convict.Ad of two violations oft.be A.. B. C. Act (sell-
in_g· whiskey) (R .• 1m. 20-21) . 
. For the defendant, Frank .r. Wilson testified that he had 
lived witliin fortv or fifty feet of petitioner's home for 
ei.e;hteen years nnd visited his place two or three times a week. 
He knew of no objectionable conduct there, had never been 
disturbed bv noises of any character. had never seen anv one 
coming; awa.v under the fofluence of liquor or_ with pacirnges 
(R... nn. 22-23). Cliff Powell testified that he was at peti-
tioner's home on tlH~ night of the raid and was there when 
the officers arrived having· been there since around midnight 
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(R., p. 25). He was drinking before he got there, had some 
whiskey with him when he came and drank some of this, his 
own whiskey, while at petitioner's home. He saw card play-
inµ; going on at said house and saw the tray of glasses, the 
bowl of picldes and the ice cooler. He did not see any of 
petitioner's liquor before the officers arrived and did not 
6* lmow until then that *petitioner had any liquor on the 
premises. He saw none sold there (R., pp. 25-26). Mrs. 
Frank ·wilson (wife of the witness heretofore mentioned) tes-
tified that she had never noticed any disturbance or drinking 
abo-at petitioner's place, never seen anyone coming out with 
a package and the visitors ha.d not been enough to attract 
her attention (R., pp. 27-28). It will be remembered that ac-
cording to her husband's testimony she had lived within 
forty or fifty feet of petitioner for eighteen years. Mrs. 
Lottie Jarrett has lived rig·ht in front of petitioner on Rhoden-
hizer Street for five years. She had never seen any miscon-
duct or heard any loud noises around petitioner's home. There 
was nothing about the conduct there that had disturbed her. 
She had never noticed any drinking around the place nor 
seen anyone come out with packages. The visitors to peti-
·tioner's l1ome were a sober crowd (R., pp. 29-30). 
J. W: Frank testified that he went to petitioner's home 
about. 1 :30 in the morning· of July 16th and was there when 
the officerR arrived. He was with his brothers and Mr. Cliff 
Powell, all three of whom were drinking before they went 
to petitioner's home. Powell was rig·ht much intoxicated. 
The wituess was not drinking. A card g·ame was in progress 
at petitioner's home but if any liquor was being sold it ap-
parently escaped witness' attention. He did not hear the 
officers knock except with an axe (R., pp. 32-34). 
ASSIGNlV[ENTS OF :ERROR. 
(1) The court erred in refusing to sustain petitioner's mo-
tion to strike the evidence of the Commonwealth. 
(2) The eourt erred in permitting the Commonwealth to 
prove over the petitioner's obje~tion that said petitioner had 
been convicted of like offenses on February 28, 1936. 
(3) Tl1e court erred in admitting the evidence referred to 
in Assignment #2 without expressly limiting the considera-
tion of same to the amount of punishment and without ex-
pressly tcUing the jury that it could not. be considered in 
7* ·determinin~: *the g-uilt or innocence of the accused on 
the specific clrnrg·e for which he was bein~ tried. 
( 4) The court erred in refusing to give Instruction B as 
offered by the petitioner. 
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( 5) The court erred in refusing to give Instruction D as 
offered. 
(6) The court erred in overruling the petitioner's motion 
to set aside the verdict of the jury and grant to the petitioner 
a new trial and/or to enter final judgment for the petitioner .. 
ARGUMENT. 
Assignments I and 6-These assignments of error are 
predicated upon your petitioner's theory that there was an 
entire lack of evidence to sustain any verdict ag·ainst your 
petitioner and will, therefore, be discussed tog·ether. 
Since and inclusive of September 11, 1936, this court. has: 
decided five cases involving a charge of violating Section 55 
of the Alcoholic Beverage Control Act and in all five eases 
has discussed the suf'ficiency of the evidence introduced 
therein to sustain a conviction. The cases referred to are : 
Campbell v. Commonwealth (Sept. 11, 1936), 167 Va. 448, 
187 S. E. 502. 
Smith v. Commwnwealth (Sept. 9, 1938), 171 Va. 480, 198 
S. E. 432. 
Woods v. Co1nmonwealth (Nov. 21~ 1938), 171 Va. 543, 199 
S. E. 465. · 
Ditdle~1 v. C'om11ioniV'ealth (Nov. 20, 1939), .... Va ..... , 
5 S. E. (2) 473. 
St. Clair v. C01n11wnwealth (Nov. 20, 1939), .... Va ..... , 
5 S. E. (2) 512. 
In the Campbell c·ase, the Dudley case and the St. Clair 
case this court held the evidence to be insufficient to sustain a 
verdict of guilty. In the Smith case and the "\Voods case it 
held the evidence sufficint to sustain such a verdict. In all 
five cm.~es the liquor found on the premises o-f the reRpective 
defendants was legal liquor that had paid the ~;overnment tax 
a.nd bad been purchased from Virginia Alcoholic Beverage 
Control stores. This is afao true of tlie case at 1Jal'. Ap-
8* parent]y *the difference h1 the five decisions is because 
of a difference in the surrounding circumstances. 
It is our view that the facts and circumstances of the pres-
ent case are similar to those shown in the Campbell case. the 
Dudley case and the St. Clair ca!=;e and that those decisions 
are controlling here. We think that the Smith case and the 
·woods case can be distinA"nished from this case in a highly 
important and material circumstance. 
Aside from the liquor found on the defendant 'g premises 
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in the Campbell case the attendant circumstances are thus 
stated in the opinion : 
'' The Commonwealth then introduced three witnesses to 
prove its· case. _ 
'' They lived in close proximity to the home of the accused 
but none of them had ever been in bis home ; they had never 
seen any whiskey taken in or away from the home or sold 
there; that they had never heard any unusual noise, swearing· 
or commotion emanating· from Campbcll 's home and that they 
had never made any complaint against the place to the of-
ficers of the city. . 
'' The onus of their testimony was that automobiles con-
sisting of taxis and private cars, ·passed' along Virginia Street, 
day and nig·ht, and that more than a usual number stopped 
in front of Campbell's house; that they had seen people go 
in and out of the home and one witness testified that some 
people were carrying- packages and this witness testified, 'that 
the passing of cars and people going to and from Campbell's 
home was a nuisance to himself and family'." (167 Va. 449, 
450.) 
These circumstances are striking·1y like those testified to 
in the present case hy Officer Harris. That witness tells of an 
unusual number of visitors to petitioner's home particularly 
upon two different. occasions and J1e also says that some were 
carrying packages. He does not testify to any unusual noise 
or commotion emanating from petitioner's place and, of 
course, three of petitioner's nearest neig·hbors deny t11at there 
was any such to their lmowledg·e. As in the Campbell .case 
so here there was an unusual quantity of liquor on hand, more 
than perhaps the avemge person would keep for personal use. 
However. fastes VflrY and we know of no limitation that the 
law of Virg'inia imposes upon the amount of liquor that a 
citizP.n mav keep in ]1is l1ome. The striking fact of the 
Oampbel1 case h, that there was no evidence that *dr.ink-
9* ing men freauented the place; no · evidence that there 
was a.ny corn:;istent and frequent d1·inking there; and no 
evidence that men went tl1ere sober and came awav drunk. 
The s:ime is true of this case. . 
In the Dudley case aside from the possession of a quantity 
of legal liquor ( much less however than is shown by this iec-
ord) the attPndant circumstances are thus described in the 
opinion: 
'' One of the officers. in describing the premises occupied 
by the accused, stated that there was a door at tl1e street en-
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trance, and at the top of the steps leading to the apartment 
of. accused there was another door which had a 'peep hole' 
in it. The officers further testified that thev had observed 
people entering· the house and departing then{from; that they 
had never seen anyone taking· in any luggage or bringing out 
any luggag·e; that the rooms were not occupied at the time 
of the search; that the accused operated a rooming house 
which wa.s designated by a sign on the outside; that on sev-
eral occasions they had seen tho husband of accused enter 
the 'A. B. C. store' which ,,ras in the vicinity of the home. 
'' Mrs. Ruth Fielder testified that on more than one occa-
sion she had gone to the house of acC'used in search of her 
husband whom she found there in an intoxicated condition; 
that her husband and- Dudley had worked together and were 
associates for a number of years; and that her husband would 
foave home when he wanted to drink." (5 S. E. (2) 473, 
474.)· 
Here was evidence of people entering and departing· from 
the defendant's premises just as there is in the present case. 
Moreover there is evidence that one individual not living· 
there was found on the: premises in an intoxicated condition. 
In this present case there is evidence that two men were found 
in such a condition on petitioner's premises but it is uncon-
tradicted that at least one of them and perhaps both were 
in tliat condition when they arrived and if they drank at all 
after reaching- petitioner's place it was their own liquor they. 
consumed. Again there is no evidence of any deg-ree of fre-
quency of drinking at the home of the defendant and no evi-
dence of frequent visits by drinking men or of men going 
there sober and coming away drunk. .All of this is true in 
the present case. 
10• '"'We quote from the opinion in the St. Clair case as · 
follows: 
'' The Commom~ealth relies upon the following· evidence 
to establish the fact that the· premises described in the war-
rants was a common nuisance: 
'' 1. On a Sunda1r before October 14. the officers had counted 
as many as one httndred people ioing in and out of the build-
ing·. Some were known whi8kcy drinkers. 
"2. A number of nrrests for dnmkenness bad been made 
on the streets of Roanoke near this home." (5 S. E. (2) 
513.) 
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The opinion then relates the circumstances of the :finding of 
legal whiskey upon the defendant's premises upon two differ-
ent occasions. Altogether in the neighborhood of nineteen 
or twenty quarts of whiskey were found. 
The opinion then proceeds: 
'' Conceding- all the testimony of the officers to be true, it 
is not sufficient to establish beyond a reasonable doubt that 
alcoholic beverages were dispensed or otherwise used on the 
premises contrary to law. The fact that the officers observed 
a number of people visiting this home on one Sunday, and 
that some of them were drinking, tends to create a suspicion 
that this building may have been, in common parlance, a '·nip 
joint.' However, this testimony alone, or viewed with the 
other circumstances disclosed, is not sufficient to 'produce 
the full assurance of moral certainty' that whiskey was il-
• leg·a.lly dis1Jensed or used on the premises." (5 S. E. (2) 
514.) 
In this case there was an unusual amount of whiskey (al-
thoug·h not :is much as in this case as we figure there was 
approximately thirty quarts of whiskey at petitioner's home 
on the morning- of July 16th) and on the Sunday before the 
14th day of October ( the day of t.11<.~ first raid and finding of 
liquor) which was on October 9th officers had counted more 
than a lmndred people going in and out of the building and 
some of them were known as whiskev drinkers. There is no 
evidence of an unusual number of·· visitors to petitioner's 
premises for thirty days prior to July 16th and none of his 
visitors arc identified as drinking· men except the two found 
on his premises by the officers and their condition is ex-
plained without denial in a manner that exculpates peti~ 
tioner from any fault in this respect. "\Ve feel that what 
11* *determined tlrn St. Clair case was the absence of proof 
tlrn t there waR any continuous drinking on the premises 
or a continuous course of visits by people who went there 
sober nnd came awav drnnk. Certainlv this record reflects 
a similar lack of an); such incriminating evidence. 
In tl1P. Smith ease and the vVoods case wherever convic-
tions were sustained there was definite evidence of the type 
1H~re heil1~· discrn~secl "\Ve qnote from tlie opinion in the 
Smith case: · 
''It is fmthcr shown that for a period of time prior to the 
search the police had placed tl1e premises under surveillance 
and it was shown that various types of people frequented the 
place, especially on Saturday night; tlmt some of the visitors 
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went into the house apparently sober and came out in such 
an intoxicated condition that they were arrested on a charge 
of drunkenness."' (171 Va. 482.) 
In the Woods case the attendant circumstances are thus 
stated: 
"Witnesses living in tlie neighborhood testified that men 
and women, at different times of the day and night, had beell 
seen going to and· from the premises. Sometimes they would 
enter the house one at a time, and at other times several per-
sons would enter together. The length of time they stayed 
in the home of the accused varied. Most of them, however, 
remained only a few minutes. One or more persons were 
seen to enter the premises sober and leave apparently in-
toxicated. Sometimes the people who went into the home 
seemed intoxicated when they entered, and were apparently the · 
same way when they left. Different persons were seen to 
leave the premises with a package about the s.ize of a paper 
bag. People went to the premises walking, in automobiles, 
and occasionally in taxicabs. None of the visitors were iden-
tified. r, (171 Va. 545.) 
We submit that in both of the last mentioned cases there 
was evidence of a continuous course of conduct with respect 
to visitors g·oing- in sober and coming out drunk that con-
stituted the fatally incriminating circumstance. It could not 
have been the fact tliat some visitors were seen to leave the 
premises in the Smith case with packages because that also 
appeared in the Campbell case where the evidence was held in-
sufficient. And clearlv an unusual number of visitors 
12* upon one or two •occasions is not sufficient as demon-
strated by this court's holding in the St. Clair case. 
We insist that taking the whole record in this case it is 
more reasonable to believe that the petitioner was operatiug 
a poker room and had on ]umd a quantity of liquor for his 
own use and for gift to bis customers than that he was con-
ducting a so.called "Nip -Joint". If so, while he might have 
been violating the law l1e was not. guilty of the offense for 
which he eta.nds convicted by the trial court's judgment. W() 
do not concede, l1owever, that the evidenl'.e is sufficient to sus-
tain his conviction of any offense whatsoever. 
Assig"llments 2, 3 a.nd 4-These assignments deal with the 
admission by the trial court of evidence that petitioner had 
been before twice convicted of violations of the A. B. C. · Act 
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and the refusal to in auv wise limit the effect of such evidenc~. 
They will be discussed ~ together .. 
For the present we do not press .A.ssignment #2 which is 
directed to the admission of any evidence of prior convictions 
for any purpose. We do not wis11, however, to be understood 
as waiving· this point. 
This evidence of prior convictions if admissible at all is 
permitted by Section 61 (b) of the .Alcoholic. Beverage Con-
trol .A.ct ( Section 4675 ( 61 b) Code of Virginia; Acts of 1936, 
pag·e 435). This provision was not contained in the Alcoholic 
Beverage Control Act. as originally framed ( Chapter 94 of 
The Acts of 1934, page 100, et seq.). ,Ve do not think that 
there can be any dispute of a fundamental aucl elementary 
statement of the Common Law found in 20 Amer. ,Jur. 287, 
288 as follows : 
'' A person, when- placed upon trial for the commission of 
an offense against the criminal laws, is to be convicted, if at 
all, on evidence showing· his guilt of the particular offense 
cbarg·ed in the indictment ag·ainst him. It is a well-estab-
lished common-law rule that in a criminal prosecution proof 
which shows or tends to 8how that tbe accm,ed is guilty of 
the commission of other crimes and offenses at other times, 
even tl10ugh they are of the same nature as the one 
13* charg·ed in *the indictment, is incompetent and inad-
missible for tlie purpose of showing the commission of 
the particular crime charged, unless the other offenses are 
connected with the offense for which he is on trial. In other 
words, it is not competent to prove that the defendant com-
mitted other crimes of a like nature for the purpose of show-
ing that he would be likely to commit the crime charged in 
t.he indictment, for ordinarily such proof will not reflect any 
lig·ht upon the special crime witl1 which the defendant stands 
charged. The principle is applicable to evidence of attempt,s 
to commit crimes and statements of intention to commit them. 
This ~reneral rnle that a person who is on trial ca.barged with 
a particular crime ma~T not be gl10wn to be guilty thereof by 
evidence showing that he lrns committed other crimes is said 
to he one of the distinguishing features of our common-law 
jurispr11de11ce: A different rule prrvails under the civil Jaw.'' 
(20 Amer. Jur. 287, 288.) 
The statute in question is, the ref ore, in derogation of the 
Common Law and is also a part of a penal statute. For both 
reasons we assume that there can be no question but that it 
12 Snpr~me Court of Appeals of Virginia. 
must be strictly construed against the Commonwealth and 
in favor of the accused. 
Alexandria db F. Ry. Co. v. Alexandria db W. R. Co., 75 Va. 
780, _40 A. R. 7 43. 
Buzzard v. Commonwealth, 134 Va. 641, 141 S. E. 664. 
Faulkner v. Tow1·1, of Soiith Boston, 141 Va. 517, 127 S. E. 
380. 
- Gayle db Eason v. Comnwnwealth, 115 Va. 958, 80 S. E. 
741. 
H annabass v. Ryan, 164 Va. 519, 180 S. E. 416. 
Harris v. () 01nmonwealth, 81 Va. 240, 59 A. R. 666. 
Jennings v. Connnonwealth, 108 Va. 821, 63 S. E. 1080, 2.1 
L. R. A. (U. S.) 265, 132 .A. S. R. 946, 17 Ann. Oas. 64. 
l(eister's Admr. v. l(eister's Exrs., 123 Va. 157, 96 S. E. 
315, 1 A. L. R. 439. . 
Lescallett v. Commonwealth, 89· Va. 878, 17 S. E. 546. 
Macke v. Comnionwealth, 156 Va. 1015, 159 S. E. 148 . 
.1.1Jllilliiser Mfg. Co. v. Gallego Mills Co., 101 Va. 579, 44 S. 
E. 760. 
Samuels v. Commonwealth, 110 Va. 901, 66 S. E. 222, 19 Ann. 
Oas. 390. 
Strother v. Lyn,chbitrg Trust ,db Savings Bam,k, 155 Va. 826, 
156 S. E. 426, 73 A. L. R. 166. 
Sutherland v. Conwionwealth, 109 Va. 834, 65 S. E. 15, 23 
L. R. A. (U. S.) 172. 
Wheelright v. Coumionwealtlz, 103 Va. 512, 49 S. E. 647. 
Withers v. Co1mnonwealth, 109 Va. 837, 65 S. E. 16. 
Wright v. Commonwealth, 109 Va. 847, 65 S. E. 19. 
Yomig v. Co11unonwealth, 155 Va. 1152, 156 S. E. 565. 
Prior to 1918 when a citizen was being tried for violation 
of the liquor laws (.then usually a matter of transgressing 
against the i·evenue statutes) evidence of prior offenses was 
inadmissible against an accused. With the advent of 
14... the glorious days *of prohibition the General Assem-
bly changed the rule. By the terms of Sections 5 and 7 
of Chapter 388 of the Acts of 1918 (generally known as the 
l\fapp Law) provision was made for increased penalties in. 
the cases of second or subsequent offenses and it was per-
mitted to charge such offenses in an indictment and offer 
proof of same in evidence. rhcse provisions in perhaps 
slightly varying· forms continued until the repeal of the Vir-
ginia Prohibition 'Statute in terms by Section 69 of the Alco-
l10lic Beverage Control Act (Acts of 1934, pages 135, 136). 
By the terms of this last mentioned act there was eliminated 
fr
0
om the law any mandatory difference in the punishments 
' 
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. whether the violation was a first or subsequent offense. There 
was left to the jury a wide range of discretion in fixing pen-
alties. Most offenses were defined to be misdemeanors pun-
ishable under Section 4782 of the Code by a fine not exceeding 
$500.00 or by imprisonment not exceeding twelve months or 
by both, such fine ·and imprisonment in the discretion of the 
court or jury trying the case. No provision was mad~ for 
all~gfog in the pleadings or proving in evidence the convic-
tion of the accused of any prior offense. This was the state 
of the law for two years. Then in 1936 the General Assem-
bly .wrote into the Alcoholic Beverage Control Act, Section 
61 (b), as follows: 
'' In any indictment, information or warrant charging any 
person with having violated any provision of this act it may 
be alleged, and evidence may thereafter be introduced at the 
trial of such person to prove, that such person has been previ-
ously convicted of a violation or violations of this act." (Acts 
of 1936, page 435.) 
. The question here presented is as to the purpose and in-
tent of the General Assembly in writing this provision into the 
law. We insist that under tlie usual and ordinary-rules ·of 
construction it must be taken that the General Assembly in-
tended that sueh prior offenses might be shown so that the 
court or jury in exercising the wide discretion vested in them 
with respect to· punishment might increase the penalties be-
yond the minimum imposed by law when it appeared that the 
accused was a persistent offender. The ~eneral Assembly 
must be taken to have known that the ancient rule of 
15* *the Common Law is th~t there is no probative value 
to evidence of other offenses as showing the guilt of 'the . 
accused of the offense for which he is on trial and that that 
rule is based upon logic and sound reason. The fact that one 
may have committed a crime in 1936 has no legitimate ten-
dency to show that he committed another entirely disconnected 
crime in 1939. Moreover the General Assembly must have 
known of _the holding of this Court in W,right v. Common-
wealth, 109 Va. 847, 65 S. E. 19. In that case the Court had 
under consideration Sections 3905 and 3906 of the Code of 
1887 ( now Section 5054 of the Code of 1919). Section 3900 
provided that "when any person is convicted of an offense, 
and sentencecl to confinement therefor in the penitentiary, 
and it is alleged in the indictment on which he is convicted 
and admitted or by the jury found, that he has been before 
sentenced in the United States to a like punishment, he shall 
be sentenced to be confined five years, in addition to the time 
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to which he is or would be otherwise sentenced''. Section 3905 
dealt in similar fashion with the case of where the accused 
had been twice before sentenced to the· penitentiary. Wright 
was tried a.nd-convicted for murder in the first degree. At 
that time the p_unishment for that offense was death. In the 
indictment Wrig·bt was charged with having been twice before 
sentenced to the penitentiary and evidence of those sentences 
was admitted to go to the jury. For this reason and this 
reason alone, the judgment was reversed, it being held that 
the sole purpose of admitting such allegations and proof be-
ing· to enhance the punishment, and there being no oppor-
tunity to accomplish such a purpose in a case of murder in 
the first degree the evidence should have been excluded as its 
only effect could have been to prejudice the accused by show-
ing him to have been an old offender. 
In the course of the opinion by Judge ·whittle it is said~ 
"It was not the intention of the statute, even in cases to 
which it applies, by the introduction of proof of former con-
victions, to supply substantive evidence of the guilt of the 
accused in the principal case, hut only to enhance the 
16* *punishment in the event his guilt should be proved by 
independent testimony.'' (109 Va. 854.) 
There was a dissent by Judge Keith who was of the opin-
ion that inasmuch as the indictment charged lesser offenses 
as well as murder in the firsf degree and inasmuch as the 
statute providing· for tlie increased punishment could have 
been effective in the event of a. conviction of some of these 
lesser offenses, therefore, it was admissible to show the prior 
sentences. W c quote some excerpts from Judge Keith's opin-
ion: 
'' So careful was the common law of admitting proof that 
might prejudice the prisoner, that it excluded evidence of the 
prisoner's character, unless he saw'fit to put it in issue, and 
rigorously excluded all proof of former offenses;'' (109 Va. 
859). 
'' * iF * It is true that evidence as to the former convictions 
can have no relevancy with respect to murder of the first de-
g-ree. It is ,not, indeed, substantive proof of any of the of-
fenses included in the indictment. The fact that he was guilty 
of former crimes in Kentucky does not prove or tend to prove 
the specific crime of murder for which the prisoner was in-
dicted, and evidence witl.1 respect to it is pertinent only to 
that allegation of the indictment which, if not admitted, must, 
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in the language of tbe statute, be by the jury found." (109 
Va. 861.) 
" * * * Had the prisoner desired to impose a limitation 
upon its effect, it was for him to request the court to make 
the restriction. It is of everyday occurrence that juries ar() 
told that they are not to consider evidence except subject to 
limitations which the court imposes. Evidence admissible 
for one purpose is improper for another." (109 Va. 865-866.) 
" * * * it might have been proper, had the prisoner so re-
quested, that the judg·e should charge the jury not to consider 
the proof of the first offense as subs tan ti ve proof of guilt of 
the offense for which he was being tried and that they should 
especially not allow it to influence them in determining· 
whether or not the prisoner was guilty of murder of the first 
degree.'' ( 109 Va. 867 -868.) 
Vv e realize, of course, that the statute being construed in 
the vVrig·ht case plainly showed on its face that evidence of 
prior sentences were admissible for *the purpose of en-
17* hancing· punishment but we insist that the reasoning 
which underlies the 01jinio11s both by Judge Whittle 
and Judge Keith sustain our position in the pending case. 
Here we requested the trial court at the time the evidence 
was admitted to limit its application to the question of pun-
ishment. onlv. Later the court was tendered instruction B 
which if given would have so limited the evidence in question. 
The court refused both requests of the petitioner and thereby 
we insist committed reversible error. 
,v e wish to point out that the action of the court in refus-
ing to give instruction B was taken under such circumstances 
as to be peculiarly harmful and prejudicial to your petitioner. 
These circumstances are shown in Bill of Exceptions #5. 
Your petitioner offered four instructions, A, B, C and D. 
No objection was offered to any of them by the Attorney for 
the Commonwealth and the court without examining the in-
£tructions as tendered proceeded to read them to the jury. 
He read instruction B as offered. He then announced in the 
presence of the jury that he would refuse this instruction and 
told the jury to disregard it (R., pp. 42-43). vVe submit that 
this was tantamount to telling the ju_ry that they migl1t con-
sider the prior convictions of your petitioner as evidence tend-
ing to show that he wa.s guilty of the specific offense for which 
he was then on trial, to-wit, a violation of Section 55 of the 
A. B. C. act in July, 1939. Moreover, the incidental related had 
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the effect of emphasizing this evidence to your petitioner's 
prejudice. · 
Assignment #5-This assignment is based upon the action 
of the trial court in refusing to give instruction D as offered 
and in amending· the instruction as showu by the record. The 
instruction as offered was as follows: 
18* *'' The Court instructs the jury that there is no limit 
·to the amount of alcoholic. beverages that a citizen may 
keep in his home provided such beverages are legal liquor and 
legally acquired and the Court tells the jury that there is no 
presumption or inference of guilt against the defendant be-
cause of the possession of the liquor introduced in evidence.'' 
(R., p. 42.) 
,; 
To this the court added the following language '' standing 
alone and of itself, but the jury is to determine from all of 
the evidence includin~ the possession of the alcoholic bever-
ag·es introduced in evidence whether the defendant is proven 
g·uilty beyond a reasonable doubt'' (R., p. 41). 
This addenda was inserted by the court of its own motion, 
without suggestion by the Commonwealth's Attorney and 
after that officer charged with the duty of prosecuting· upon 
behalf of the Commonwealth had indicated his approval of 
the instruction as offered (R., pp. 42-43). The addenda was 
added by the court in the presence of the jury after he had 
read to it the instruction as offered. By the addenda the jury 
was told that the possession of legal liquor which had paid 
· the government tax and had been sold to the petitioner by 
the Commonwealth of Virginia through one of its stores was 
an incriminating fact or circumstance upon which along· 
·with other circumstances the same Commonwealth might in-
sist upon a conviction for crime. If this be the law we in-
sist that it is contrary to every principle of natural justice. 
The state of Virginia has not seen fit to limit the amount of 
alcoholic beverages wbic.11 its citizens may possess. It has 
created no presumption of unlawful purpose from the fact 
that a citizen may elect to own and store what might by some 
be regarded as an unusual quantity of such beverages. In 
this respect the present law is differentiated from former 
statutes which provided that the possession of more than a 
certain quantity (usually one g·allon) of such beverages raised 
a presumption that the beverage was kept for sale. The pres-
ent act does provide that not more than one gallon of spirits 
'' slrnll be solcl to any one person at any one time'' in a state 
. ' 
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store (Va. Code 4675 (9) (f) ). A. citizen is free to make 
19* purchases of spirits not *exceeding a gallon as often as 
he chooses. It is also provided that a citizen may not 
transport alcoholic beverages ( other than wine and beer, etc.)' 
''in quantities in excess of one gallon except in accordance 
with regulations adopted by the Virginia .A.lcoholic Beverage 
Control Board (Va. Code Section 4675 ( 49a)). There is notli-
ing in the act to prevent a citizen from making any number 
of purchases not exceeding a gallon or from engaging in. any 
number of transportations of spirits in quantities of a gallon 
or less _during a single day, week, month or year. We sus-
pect that during the recent holidays· many good citizens 
availed themselves of this privilege to buy without limit as 
to number of purchases and to transport without limit as to 
number of transportations for the purpose of stocking their 
private cellars against the demands of Yuletide festivities. 
Indeed we believe it to be a matter of common knowledge that 
many such had supplies on hand far in excess of that f~und 
on petitioner's premises upon the oc.casion of the raid by Of-
ficers Lewis, et als. 
The state in the role of purveyor of wines and liquors says 
to its citizens, "We have gone into the liquor business and 
have established stores well stocked with alcoholic beverages 
suf fieient in variety and kind to appeal to tastes of all classes 
nnd conditions of men. Come and buy as often as you choose. 
You will not be permitted to buy more than one gallon at a 
sing·le purchase, but purchase as many times as you like. You 
c.an 't transport more than one gallon at a time but there is 
no limit upon the number of your transportations except your 
ability to buy gas or the limitation upon your physical ability 
to tote and carry. You may keep and possess any quantity 
of theRe goods which you have the money to buy from us''. 
Then in the next breath the same state by a Dr. Jekyll and 
?\Tr. Hyde transformation changes from its role of liquor 
seller to its function as the preserver of g;ood morals and law 
and order and says, "If you have in your possession a 
20* quantity of *alcoholic beverages that seem excessive to 
. the minds of a jury not accustomed to use such bever-
ages, then the fact may be considered by such a jury as an 
incriminating· fact or circumstance to sustain a conviction of 
crime against the very governmental agency which sold you 
the liquor. And this is true although you may have scrupu-
lously complied witl1 every provision of law and rule or regu-
lation which have been adopted to control the sale, transpor-
tation and possession of such bevrages.'" "\Ve say that 'Ye 
do not believe that any enlightened sentiment will tolerate 
suc.h an inconsistent position upon the part of the Common-
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wealth of Virginia and we further say that it was prejudicial 
and reversible error to refuse the instruction as offered. 
CONCLUSION. 
For the foregoing reasons, your petitioner respectfully 
prays that he may·be awarded a writ of error and supersedeas 
to the judgment aforesaid, and that said judgment may be 
reviewed and reversed and that your petitioner may be either 
awarded a new trial or that he be finally dismissed of this 
prosecution. 
A VERMENTS OF COUNSEL. 
In the event that a writ of error and suversedcas is granted 
your petitioner adopts this petition as his opening brief. 
Your petitioner requests that his counsel may be permitted 
to supplement this written petition by oral argument of the 
reasons for reviewing the judgment complained of. 
Your petitioner by counsel avers that on the 15th day of 
January, 1940, this petition was filed with the Clerk of 
21 * the Supreme Court of Appeals of Virginia, at *Rich-
mond, and your petitioner by counsel further avers that 
on the 13th day of January, 1940, a copy of this petition was 
deliv.ered to Honorable George E. Bendall, Attorney for the 
Commonwealth in and for the City of Danville, who appeared 
for and represented the Commonwealth of Virg·inia as its 
counsel in the prosecution against your petitioner in the Cor-
poration Court of Danville, which was the trial court. 
Respectfully submitted, 
LEXIE ROSE CA)f PB ELL, 
By Counsel. 
CARTER & WILLIAMS, 
Danville, Virginia. 
By JiNO. W. CARTER, JR. 
WALDO G. MILES, 
Danville, Virginia, 
MARY H. WILLIAMS, 
Danville, Virginia, 
Counsel for Petitioner. 
I, John W. Carter, Jr., an attorney practicing in the Su-
preme Court of Appeals of Virginia, do certify that in my 
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opinion there is error in the judgment complained of in the 
foregoing petition and that said judgment should be reviewed. 
JNO. W. CARTER, JR. 
Received January 15, 1940. 
M. B. WATTS, Clerk. 
Received 2/3/40. 
C. V. S. 
February 22, 1940. Writ of error and supersedeas awarded 
by the Court. No bond. 
M. B. W. 
RECORD. 
Pleas before the J uclge of the Corporation Court of Dan-
ville, at the courthouse thereof on the 18th day of Septem-
ber, 1939. 
Be it remembered, that heretofore, to-wit: On the 17th 
day of July, 1939, the following warrant was sworn out 
ag·ainst Lexie Rose Campbell, before C. K. Carter, Police Jus-
tice of the City of Danville, Virginia, which warrant is in the 
following words and figures, to-wit: 
''WARRANT.'' 
State of Virginia, . 
City of Danville-To-wit: 
To J. H. MARTIN, Chief of Police ( or any Police Officer) : 
WHEREAS, L. l\L Lewis of said City, has this day made 
voluntary complaint and information on oath before me (C. 
K. CARTER, Police Justice) of said City that Lexie Rose 
Campbell of said City on the 16th day of July, 1939, in said 
City, did unlawfully maintain a certain house, to-wit: 400 
Rhodenizer St. where alcoholic beverages were unlawfully 
stored for sale and sold. 
pag·e 2 ~ The said Lexie Rose Campbell has before been 
convicted of a like offense, to-wit: Feb. 28, 1936---
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#1 & Feb. 28, 1936-#2, Police Court, City of Danville, Va., 
against the peace and dignity of the Commonwealth and Or-
dinance of the City. 
THESE ARE, TB:EREFOHE, in the name of the Com-
monwealth of Virginia to command you forthwith to appre-
hend and bring· before me, or some other Justice of the Peace 
of said City, the body of the said defendant to answer said 
complaint and to be further dealt with according· to law. · 
Given under my hand this ........ day of ......... , 193 .. 
C. K. CARTER 
(Police Justice 
(Justice of Peace 
And you a.re hereby commanded to summon L. M. Lewis, 
L. J. Gatewood, I.- H. Harris, vV. C. Abbott to appear at the 
Police Justice .Court as a witness in the above case. 
Given under my hand this 17th day of July, 1939. 
C. K. CARTER 
(Police Justice 
(Justice of Peace 
"RETURN ON "WARRANT'' 
Executed 7 /16/39 
By L. l\L Lewis. 
page 3 ~ "JUDG:MENT OF POLICE JUSTICE." 
Adjudged guilty and fined for--Guilty as charged in the 
within warrant & sentenced to 60 days hi jail & required to 
post security bond in the sum of $500.00 conditioned that he 
will not violate the ABC Act for a period of 2 yrs. In lieu 
of bond 60 days additional time. 
Jul. 22, 1939. 








C. K. CARTER, 
Police Justice . 
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And at another day, to-wit: Corporation Court of Dan-
ville on Monday the 11th day of September in the year A. D. 
1939. 
This day came as well the Attorney for the Commonwealth 
as the defendant in his proper person and by his Attorney, 
thereupon came a jury, to-wit: Fleet Robinson, L. L. Kauf-
man, Martin Bures, W. I. Booth and H. A. Dodd, who·being 
elected tried and sworn according to law well and truly to 
try the matter in controversy and having heard the evidence 
upon their oath do say, "We the jury find the de-
page 4 ~ fendant guilty as charged in the within warrant and 
fix his punishment at a fine of $250.00 and 4 months 
in Jail.'' 
And thereupon the defendant by counsel moved ·the Court 
to set aside said verdict as contrary to the law and evidence 
and g-rant him a new trial, and the Court takes time to con-
sider thereof. 
And now at this day, to-wit: Corporation Court of Dan-
ville on Monday the 18th day of September in the year A. D. 
1939, being the day and year first herein mentioned. 
This day came again the parties by their Attorneys, and 
the Court having· maturely considered the defendant's_ mo-
tion to set aside the verdict of the jury rendered in this cause 
against him and grant him a new trial, doth overrule the 
same, and the clef endant by counsel excepts. 
Therefore it is considered bv the Court that the said Lexie 
Rose Campbell, for the offence aforesaid, be imprisoned in 
the jail of this Corporation for Four ( 4) months and that he 
forfeit and pay to the Commonwealth Two Hundred and Fifty 
Dollars ($250.00) his fine and imprisonment by the jurors 
in their verdict ascertained and that. he also pay the costs of 
this prosecution and that he be confined in Jail until the fine 
and costs aforesaid arc paid or until. the same is served out 
according· to law. 
page 5 ~ And the said defendant intimating to the ·Court 
. his intention to apply to the Supreme Court of Ap-
peals of Virg'inia for a writ of error, the Court doth suspend 
the execution of the judgment and sentence in this cause until 
the 18th day of .November, 1939. 
Whereupon the sa.id Lexie Rose Campbell, with Nannie Mae 
Campbell his surety, were duly recognized according to law 
in the sum of One Thousand Dollars each, for his appearance 
here before this Court on the 18th day of November, 1939, at -
10 o'clock A. M. and at such. time or times as may be pre-
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scribed by the Court, to answer the judgment and sentence 
of the Court in this cause against him and not to depart 
thence without the leave of said Court. 
page 6 ~ Commonwealth 
v. 
Lexie Rose .Campbell. 
To George E. Bendall, Attorney for the Commonwealth in 
and for the City of Danville, Virginia : 
Please take notice that on the 6th day of November, 19'39, 
at 10 :00 o'clock A. M., or as soon thereafter as I may be heard, 
the undersigned will present to the Judge of the Corpora-
tion Court of Danville at the courthouse of said court, my 
bills of exception to be sig11ed by the said ,Judge and made a 
part of the record in the above-captioned cause in which I 
am defendant and Commonwealth of Virginia is plaintiff, 
which notice is given you in compliance with Section 6252 of 
the Code of Virg·inia. 
And further take notice that promptly thereafter, I shall 
apply to the Clerk of the Corporation Court of Danville for 
a transcript of the record in said cause for the purpose of 
applying to the Supreme Court of Appeals of Virginia for a 
writ of error and supersedeas therein, which notice is given 
you in compliance with Section 6339 of the Code of Virginia. 
Given under my hand this 4th day of November, 1939. 
LEXIE ROSE CAMPBELL, 
By Counsel. 
CARTER & .WILLIAMS, 
Attorneys for defendant. 
By JNO. W. CARTER, ,JR. 
Legal notice of the above is hereby accepted this 4th day 
of November, 1939. 
GEORGE E. BENDALL, 
Attorney for the Commonwealth in and for 
the City of Danville, Virginia. 
page 7 ~ Commonwealth 
v. 
Lexie Rose Campbell. 
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Officer L. 1.vl. Lewis. 
BILL OF EXCEPTION NO. 1. 
Be it remembered that upon the trial of this cause the Com-
monwealth and defendant, to maintain the issue joined by 
them, introduced respectively certain evidence, all of whicl1 
is herein certified; that part of the evidence appearing un-
der the caption '' evidence for the Commonwealth'' having 
been introduced by the Commonwealth, and that part of the 
evidence appearing under the caption "evidence for the de-
fendant'' having been introduced by the def enda.nt, which evi-
dence is in words and :figures as follows, to-wit: 
page 8 ~ In the Corporation Court of Danville. 
Commonwealth 
v. 
Lexie Rose Campbell. 
EVIDENCE TAKEN SEPTEMBER 11, 1939. 
Appearances: George Bendall for Commonwealth, John 
W. Carter, Jr., of Carter & Willia.ms for Defendant. 
page 9 ~ EVIDENCE FOR THE COM'.MONWEALTH. 
The witness, 
OFFICER L. M:. LEWIS, 
being first duly sworn, stated as follows : 
DIRE.CT EXA:MINATION. 
Bv Mr. Bendall: 
·Q. You are Mr. L. l\L Lewis? 
A. I am. 
Q. Police officer in the City of Danville? 
A. Yes. 
Q. Mr. Lewis, the defendant is charged in this "r'arrant of 
maintaining a. nuisance in violation of the liquor act.. Did you 
on the date of this warrant, 16th of .July, 1939, have occasion 
to go to his home? 
A. I did. 
Q. Tell the court and jury the circumstances you found 
there. 
A. On the elate of that warrant I had a search warrant 
24 Supreme Court of Appeals of Virginia. 
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for Mr. Campbell's home. Mr. Harris, Mr. Gatewood, Mr. 
Abbott and myself went over there. We had had a lot of com-
plaints and-
Mr. Carter: We objoot. 
We went over there with a search warrant and stopped in 
a vacant lot. 
Q. What time was thist 
A. 2 :00 o'clock on Sunday morning-around 2 :00 o'clock. 
We stopped in a lady's yard above there a.nd we could hear 
a lot of loud talking and laughing down there. There is a 
high fence all the way around that house. The only way you 
can get in is go into the alley or drive a car in. We went 
around the fence and in front there is a high cement wall 
there and some man was let out of the house when we came 
, up. He came out the front door with a package in his ·hand. 
We went up on the porch and Mr. Campbell's boy saw us 
and started to hook the screen and we went in that door and 
the.re is another door back of that. It is heavy built with 
two extra large night-latches and some more catches. I hit 
the door and asked them to open it that there was 
page 10 ~ a police officer th_ere and we didn't get any reply 
and so we broke the door in. Found nine people 
in there besides l\fr. Campbell and his boy. We found in this 
room a large table sitting in the middle of the floor which 
had a cover cloth over it and a drop lig·ht from the ceiling 
on the table. vVe found also a quart bottle of whiskey-
Rocking· Chair, one-fourth of 5 :00 o'clock gin, one quart of 
Rocking Ohair, one pint of 5 :00 0 'clock Gin and one quart 
of Shipping Port. Also there were twenty-one small little 
drinking glasses and that bowl over there had pickle and 
vinegar in it and those forks were in it. Three or four gal-
lon ice schooner with crushed ice in it. In the next room-
back room-was some more sour pickle in a g·allon "jar. This 
back door had two doors back there. Both screened in and 
this door was fixed with night-latch and lock. We searched 
. in the house. In the front room we found fifty-two pints of 
whiskey and two quarts. (Mr. Lewis reads list of whiskey 
found.) Whiskey was in this front room. Had a lot of quilts 
and blank~ts down and the whiskey was piled up on top of it. 
Q. ·where is this house? 
A. On Rhodenhizer Street. One block from North Main-
halfway up · the hill. 
Q. vVho was with you when you went theret 
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A. Mr. Harris, Mr. Gatewood, Mr. Abbott-all police offi-
cers. 
Q. Who was the man you saw come out of the house Y 
A. I don't know. We were interested in getting in the 
house. I didn't notice. · 
Q. What kind ·of package was he carrying? 
A. Paper sack-small bag. He had it . in his hands and 
saw us and got in a pretty big hurry. · 
Q. How did he carry the package-swinging down or how Y 
A. In his hand. 
Q. Did it appear to be as large or larger than a pint of 
g-in? 
A. Seemed to be about the same size. 
page 11 } Q. You didn't stop him? 
.A.. No. 
Q. Was this at the back door or front doorf 
A. The front door. 
Q. What locks did the front door have Y 
A. I couldn't say other than the screen. It had two big 
hooks on it. 
Q. How many rooms to this house? 
A. Five rooms and a bathroom and a hall. 
Q. ..When you go in the front door what is the first thing 
You enter? 
· A. Hall leads straight back to door. 
Q. Are there rooms on each side of the hall Y 
A. Yes. · 
Q. What are they used for? 
A. The front room on the right seems to be a bedroom. 
The first one on the left is a livfog· room. Room in the back 
is a kitchen and bath is on the right from the kitchen. 
Q. The defendant was there in one of those rooms? 
A. He was. 
Q. ·what was he doing? 
A. He was in this room, with a lot of other people. 
Q. What were they doing? 
A. There appeared to be a game in prog·re~s. We found 
a deck of cards. 
Q. Did you find any whiskey there Y 
A. Yes. Rocking Chair, Shipping Port, one-fourth pint of 
g'in, one-fourth pint of Rocking- Chair, one-fourth pint of 
5 :00 0 'Clock Gin, one-fourth quart of Shipping· Port and one 
pint of 5 :00 0 'clock Gin. 
Q. Where was iU 
A. In a little cabinet locked up. Some empty bags were in 
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there this size that would hold a quart bottle or pint of whis-
key. , 
page 12 ~ Q. The larger part of the whiskey was found in 
the front room¥ 
A. It was. 
Q. What was the condition of these people with reference 
to intoxication 1. _ 
A. Two were pretty drunk. 
Q. Do you recall who they were f 
A. I don't remember their names. One was sworn in just 
now. Another boy lives on Ridge Street. 
Q. Where were the glasses found t 
A. In the room where they was all sitting. 
Q. And the pickles you spoke of, where were theyf 
A. In the ~ame room. 
Q. And the crushed ice Y 
A. All in the same room. 
Q. Did you testify about the back door? 
· A. It also had heavy locks on it and the screen door had 
extra larg~ hooks. 
Q. You had to come throug·h two doors before you got into 
the room? 
A. Yes. 
Q. Did you have any conversation with the defendant re-
garding this whiskey? 
A. He said it was his. 
Q. Who lived there t 
A. Mr. Campbell, his wife, boy and small girl, his daughter. 
Q. That is four people. 
A. Yes, sir. 
Q. Do you know whether Mr. Campbell follows a regular 
occupation? · 
Mr. Carter: 1.v·e object if your Honor please. There is no 
charge of vagrancy against Mr. Campbell. 
pag·e 13 ~ CROSS EXAMINATION. 
By l\fr. Carter : 
Q. It is true, isn't it, that every bottle of whiskey, or gin 
that was in that house had a United States Government stamp 
on iU 
A. Yes, some of thetn were open. 
Q. The remnants showed the stamp thoug·h, didn't they? 
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A. Yes. 
Q. It was. whiskey sold by one of the A. B. C. stores T 
A. Yes. 
Q. There wasn't a drop of bootleg liquor Y 
A. No. 
Q. Rather large room? 
A. Not so larg·e. Right good size room. 
Q. Had one rather large table in iU 
A. Yes. · 
Q. Drop light in the center¥ 
A. Yes. 
Q. Anything on that table? 
A. It was not. 
Q. But there were cards near that table, weren't ·there! 
A. Yes. . 
Q. Just such a table you would expect to find in any poker 
room? 
A. Ye.s. 
Q. There was another table and on that you found these 
pickles, glasses and nearby crushed ice? 
A. Yes. 
Q. In the room was a cabinet a.nd some whiskey in there Y 
A. Yes. 
page 14 ~ Q. Some of that was open? 
A. Yes. 
Q. How many bottles were open? 
A. Three as well as I remember. 
Q. Some gone out of each bottle? 
A. Yes. -
Q. Some glasses had odor of liquor like they had been re-
cently used! · 
A. Yes. 
Q. The rest of the liquor was in another room? 
A. It was. The front room. 
Q. Bags or paper sacks same as sold by the A. B. C. stores 
used or not? 
A. I couldn't say. 
Q. I didn't mean you bought any-maybe you saw some-
body · coming out of the liquor store, say me, carrying one 
of these packages. Was it in the same kind_ of bag that you 
found over Mr. Campbell's? 
A. A brown pa.per sack. 
Q. Seemed as if a game had been in progress? 
A. Yes. 
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Officer Gatewood. 
RE-DIRECT EX1\.l\HNATION. 
By Mr. Bendall: 
Q. Did these bags appear to be used or unused? 
A. Some had been used and some not. 
RE-CROSS EXAMINATION. 
By Mr. Carter: . 
Q. You don't mean to tell the jury this man you saw com-
ing· out of the house had any liquor in his hand 1 
A. Something in it, I couldn't say. 
page 15 ~ The witness, 
OFFICER GATEWOOD, 
being first duly sworn, stated as follows: 
DIRECT- EXAMINATION. 
By Mr. Bendall: 
Q. You a.re Mr. L. J. Gatewoodi 
A. Yes. 
Q. Did you go ,vit.h l\fr. Lewis and several other officers 
to Mr. Campbell's home on Rhodenhizer Street on July 16, 
19391 
A. Yes. 
Q. Tell us what you found. 
A. I went along with Lieutenant Lewis, Mr. Abbott and -
Mr. Harris. ·we parked on the Worsham Street side and 
went to listen. W c could hear a lot of people talking. There 
is a hig·h fence all around the place. We went back to the 
street in front of Mr. Campbell and we were creeping along 
the side and a man came out of the door with a brown paper 
sack and kinda hastened his steps when he saw us-he didn't 
run just walked a little faster. We ran up the steps and I 
got there first and Mr. Campbell's boy was attempting to lock 
the door and I jerked the door and rai:i into the house to the 
inside door and we hollered and nobody opened it so we 
chopped it clown. Around in the room were nine men be-
sides lvf r. Campbell and his boy. In this room was a large 
electric fan and chairs all around and a lig·ht swinging 
over a table like in a pool room. We searehed everyone 
in there and in the meantime Lieutenant asked Mr. Camp-
bell to open this wardrobe and found two full quarts of whis-
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key and two opened. On a table in the far side of the room 
was a bowl of pickles and forks and a water cooler and a 
tray with various kinds of glasses on it. After getting the 
names of everybody in there we went to search the rest of 
the house. Mr. Campbell's boy told me I woke him up but 
the bed never had been turned back. VVe searched around 
and Lieutenant got Mr. Campbell and made him unlock this 
wardrobe. We found fifty-two pints of various 
page 16 ~ kinds of whiskey. During· the time we were there 
two taxicabs came up. They pulled off after they 
saw us. Six other people came in while we were there. 
Q. Do you recall what time it was¥ 
A. About 2 :00 o'clock Sunday morning. 
Q. What was the condition of these people in there with 
reference to intoxication f 
A. Two or three you might say were practically drunk. 
One fell ow particularly would go to sleep all the time. .Sev-
eral had been drinking or had that appearance. 
CROSS EXAMINATION. 
By Mr. Carter: 
· Q. l\fr. Gatewood, I believe every single bottle of whiskey, 
gfo or any other spirits had on it a revenue stamp? 
A. Yes, all of it was Government whiskey. 
Q. It showed it had been purchased from one of the A. B. C. 
Board stores¥ 
A. Yes. 
Q. No bootleg liquor there·? 
A. No. 
Q. You say this drop light over the table sort of like in a 
pool room. Like in a poker room, too? 
A. Had that appearance but there were no cards. 
Q. There were cards on the flo01·, weren't they? 
A. I saw one card on the table. 
Q. How about on the round table! Nothing on that table? 
A. No. 
Q. Right off to the side easily convenient to any gentleman 
wtts this table with pickles on iU 
A. He would have to get up. 
Q. Glasses over there, too! 
A. Yes. 
page 17 ~ Q. Some had liquor in them 1 
A. Smelled that way. 
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Q. In this little cabinet was some four, five or six bottles of 
gin and liquor. Two quarts full-two practically empty and 
a pint of gin about one-fourth full Y 
A. Yes. 
RE-DIRECT EXAMINATION. 
By Mr. Bendall: 
Q. Mr. Gatewood, have you ever had occasion to- observe 
this place! 
A. No. I have heard a lot of complaints-
Mr. Carter: We object. 
The witness, 
IRA HARRIS, 
being first duly sworn, stated as follows : 
DIRECT EXAMINATION. 
By Mr. Bendall: 
Q. You are Mr. I. H. Harris, police officer Y 
A. Yes. 
Q. Did you have occasion to g·o with Mr. Lewis and some 
other officers to Mr. Campbell's Y · 
A. I did. 
Q. What did ·you find Y 
A. When I first got there I first saw Mr. Campbell's boy 
sitting in the window on the south side of the house. I walked 
away and then come back. The other officers had gotten 
in the house when I got back. There were in the room a 
lot of people standing around-ten or twelve. And I got to 
the middle door of the door leading into this room where 
they were and I stood there and watched the door while the 
other officers looked around. 
page 18 ~ Q. Did this room have any window? 
A. One window on the north side. This room 
set right in the middle leading from the front door and then 
the hall and a .door there where they stationed me. 
Q. Then was there another door back of that into the room f 
A. The main door entering this room was ·from the front 
door. 
Q. What was the condition of this window1 . 
A. The shade was down and there is a fence near the win-
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dow. The fence is built so that it makes an awful noise if 
you try to climb over it. 
Q. Wire fence T 
A. Yes. 
Q. Had you had occasion to observe this house! 
A. Yes. I have-it is on my beat. I have seen so many 
people go in and out it would attract anyone's attention. I 
went down there on a Friday night on May 5th. I got down 
there at 9 :00 o'clock and watched from 9 :00 to 10 :00. 
Q. P. M.? 
A. Yes. From 9 :00 to 10 :00 twelve people went in this 
house. In and out-twelve went in. From 10 :00 to 10 :30 
there was seven went in this house. A lot of the people come 
out of this house several of them had packages in their 
hands. I don't know what they had in them. 
Q. How did the package compare to the size of this bag T 
A. Practically the same size. It was a package-I don't 
know what was in it. 
Q. Did you have occasion to observe this house after May 
5th¥ 
A. I have. 
Q. When was the last time? 
A. About a week ag·o. 
Mr. Carter : Vv e object. 
Q. Did you watch it prior to July 16th? 
A. Yes, I did. 
page 19 ~ Q. Could you give us the date? 
A. No. 
Q. It was prior to this warrant-how long¥ 
A. About a month. People going in and out in the same 
way. 
Q. How· many? Could you tell us? 
A. Not as many as the night I took notice on it. 
Q. The only time you a~tually made notes was May 5th? 
A. Yes, I wasn't supposed to g·o to work until 11 :00 but 1 
went to work that night at~) :00. I ,vent over there and watched 
that house. 
CROSS Ex.AMINATlON. 
Bv Mr. Carter: 
· Q. You saw nineteen people g·o in there in an hour and one-
half. How many people came out1 
32 Supreme Court of Appeals of Virginia. 
Fred Hatcher. 
A. I don't know. 
The Court: Did you note on that · occasion-could you 
identify these people going in as the same ones coming out Y 
A. Yes, sir. , 
The Court: How many people do you · think there were 
that you saw go in that you saw come out? 
A. Twelve or fifteen of them. 
The Court: How long did you watch the premises t 
A. One hour and one-half. 
page 20 ~ The witness, 
FRED HATCHER, 
being first duly sworn, deposed and stated as follows: 
Mr. Carter: I object to introducing Mr. Hatcher's testi-
mony for the following- reasons: (1) That_ the Section of 
the statute, Section 4675, sub-section 61b of the Code is in 
violation of the constitutional rights of the defendant is be-
y~nd power to enact. (2) That in any event.a reasonable con-
struction of the Statute would limit an introduction to prior 
offenses of a. Iilrn nature of which the defendant is now on 
trial. 
DIRECT EXAMINATION. 
By ]\fr. Bendall: 
Q. You are J\fr. F. T~ Hatcher? 
A. Yes, sir. 
Q. You are the Clerk of the Police Department and Secre-
tary, I believe? 
A. I am. 
Q. As clerk and secretary of the Police Court, do you have 
possession of the re.cords of cases disposed of in that courU 
A. I do. 
Q. I wish you would state please whether your records 
show that one Mr. L. R. Campbell was convicted on or about 
February 28, 1936 f 
A. It does. 
Q. Of what? 
A. Violation of A. B. C. law-selling whiskey. Given sixty 
days in jail; required to post a $250.00 bond with condition 
that he did not violate the A. B. C. law for twelve months. 
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In lieu of bond sixty days in jail-fine of $50.00 and costs. 
Q. Does it show a separate charge on same date Y 
A. It does. 
page 21} Q. What is the judgmenti 
A. Sentenced to sixty days in jail; required to 
post bond of $250.00. In lieu of bond sixty days in jail. Fined 
$50.00 and costs. 
Q. You are in a position to state whether the defendant in 
this case is the same one 7 
A. I am not. 
The witness, 
CHIEF HANNIBAL MARTIN, 
being first duly sworn, stated as follows: 
DIRECT EXllHNATION. 
Bv Mr. Bendall: 
~Q. You have heard Mr. Hatcher read the two convictions. 
Can you state whether or not he is the same person as is on 
trial today 1 
A. He is the same boy. 
The witness, 
L. l\L LEWIS, recalled: 
CROSS EXAMINATION. 
By Mr. Carter: 
·Q. This place you have testified to as I1aving raided July 
16th is the home of this defendant? 
A. It is. 
MOTION TO STRIKE THE EVIDENCE. 
Mr. Carter: If your Honor please I want to move to strike 
this evidence for the reason that it does not show the de-
fendant either sold any ardent spirits at the place in question 
or that he kept any for sale. All of the liquor found 
page 22 } on the premises is shown to have been legal liquor 
and to have paid the Federal tax and to have been 
purchased from A. B. C. stores a.nd was kept by this man at 
llis home. The surrounding circumstances could not arise 
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any higher than· suspicion and might tend to give rise to sus-
picion that this. man was operating a gaming house and had 
liquor not for sale. And in any event it does not arise be-
yond a reasonable doubt that he sold any whiskey or kept 
any whiskey for sale. 
Motion overruled. 
EVIDENCE FOR THE DEFENDANT. 
The witness, 
FRA.NK J. WILSON, . 
being first ~uly sworn, stated as follows: 
DIRECT EXAJ\HNATION. 
By Mr. Carter: 
Q. What is your name? 
A. Frank J. Wilson. 
Q. Where do you live T 
A. Close to Mr. Campbell. 
Q. On what street T 
A. Rhodenhizer Street. 
Q. What work do you do f 
A. I work at. Schoolfield. 
Q. Do you g·o to 1\:fr. Campbell's house occasionally! 
A. I go there to use the telephone sometimes. 
Q. How close do you live to his house f 
A. Approximately 40 or 50 feet away. 
Q. In plain sig·ht of iU 
A. Yes. 
Q. How long have you lived there? 
A. About twenty-four years. 
Q. I wish you would tell the jury what sort of conduct goes 
on at Mr. Campbell's place. 
page 23 ~ A. Far as I know it is always good. 
Q. Ever any noise that disturbed yon f 
A. No. 
Q. Do you see people go in and out f 
A. Yes. 
· Q. What type of people? 
A. Always sober looking. . 
Q. Never seen any coming out under the influence of whis-
kev? 
A. Never have. 
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Q. How long has Mr. Campbell been living· there 1 
A. About eighteen years. 
Q. Ever see people coming out with a package in ""their 
hands? 
A. ,Never have. 
CROSS EXAMINATION. 
By Mr. Bendall: 
Q. When do you work 1 
A. I go to work at 3 :00 o'clock in the afternoon. 
Q. When do you get off? 
A. 11 :30 at night. 
Q. Were you over there the morning these police officers 
went theref 
A. No. 
Q. What do these people go there for? 
A. I couldn't say. 
Q. Ever see any great numbers of people go in and out? 
A. No. 
Q. Do you go there often t 
A. Two or three times a week. 
Q. During the daytime when you are off from work? 
A. Yes. 
page 24 r Q. Then you get up in the morning and are 
home until 2 :00 in the afternoon 1 
A. Yes. 
Q. What does l\fr. Campbell do? 
A. What do you mean? 
Q. What kind of work? 
A. Far as I know he is half owner in a beauty shop. Q. "\Vb.ere is it? 
A. Marie Beauty Shop on Main Street. 
Q. Does he work there? 
A. His daughter works there. 
The witness, 
CLIFF POWELL, 
being first duly sworn, stated as follows: 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. What is your name f 
A. Cliff Powell. 
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Q. Where do you liveY 
A. 112 Walker Street. 
Q. How 1ong have you lived in Danville¥ 
A. About thirty-five yea.rs. 
Q. What work do you dof 
A. I'm a weaver. 
Q. Do you know Mr. Campbell? 
A. Yes. 
Q. I don't believe you live near him? 
A. I used to work in the mills with him. 
Q. You don't live near him, I mean? 
A. No .. 
page 25 ~ Q. Were you in his house when the police came? 
A. Yes. 
Q. How long had you been there Y 
A. I went there around 12 :00 o'clock when I came from 
the ball game. 
Q. Why? You went for what purpose? 
A. My brother-in-law from New Orleans was here and he 
wanted to see him and we went by. 
Q. You got there around 12 :00 o'clock you think Y 
A. Between 11 :00 and 12 :00. 
Q. Would you say you were there at least two hours bef or.a 
the police got there 1 
A. Yes. 
Q. Were you drinking 1 
A. Yes. 
Q. How many drinks had you had 1 
A. I don't know. I had been drinking all day Saturday. 
Q. Did you take any of Mr. Campbell's liquor? 
A. I had some with me of my own. 
Q. Did you take any . of Mr. Campbell's liquor 1 
A. I didn't know he had any until the law came. 
Q. Any fa1uor sold while you were there Y 
A. I didn't see any. · 
Q. See any mnd playing going on Y 
A. Yes. 
CROSS EXAMINATION. 
By Mr. Bendall: 
·Q. You went in about 12:00 o'clock? 
A. Between 11 :00 and 12 :00-I don't know exactly. 
Q. Who was with you? 
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A. John Franks, Ed Franks, J.P. Franks and fellow named 
Pursley. 
Q. You got pretty much intoxicated while you were there, 
didn't you? . 
page 26} A. I was drinking before I got there. 
Q. It was pretty hard to keep you awake, wasn't 
itf 
A. I was talking· to Mr. Harris all the time he was there. 
Q. Did you see anybody there pretty much intoxicated 7 
A. No more than me. -
Q. You didn't have any idea that Mr. Campbell had any 
whiskey? . · 
A. No, I didn't know it. 
Q. Did you see this tray of glasses Y 
A. Yes. 
Q. Did you see this bowl of pickle 1 
A. Yes. 
Q. Did you see this ice cooler¥ 
.A. Yes. 
Q. Did they mean anything to you Y 
.A. Meant you could get a drink of water if you wanted it. 
Q. You used one of these glasses f 
A . .Something like that. 
Q. You didn't see any whiskey in there? 
A. I didn't see any of Campbell's whiskey until "the law got 
there. · 
Q. You don't know anything about a man coming out with 
a package when the officers came t 
A. I do not. I do know several came in after the officers 
got there. 
Q. Who were they 1 
A. James. Franks..,..-
Q. Did you see two taxicabs come up? 
A. I don't know. I was in the house. I couldn't see out 
in the street. 
page 27 ~ The witness, 
MRS. FRANK WILSON, 
' being first duly sworn, stated as follows : 
DIRECT EXAMINATION. 
Bv Mr. Carter: 
"'Q. What is your name? 
A. Mrs. Frank Wilson. 
38 Supreme Court of Appeals of Virginia. 
Mrs. Frank Wilson. 
Q. Where do you live Y 
A. Next door to. Mr. Campbell. 
Q. How close_- is · your house to his f 
A. I exactly couldn't say. 
Q. Not as far as across this room V 
A. No. 
Q. You are the wife of 1\fr. Wilson who testified¥ 
A. Yes. 
Q. Do you · work yourself 1 
A. I ,•wrk from 3 :00 until 11 :00. 
Q. The rest of the time you are at home f 
A. Yes. 
Q. Anything about Mr. Campbell's house or home that bas 
disturbed yon or disturbed the neighbors as far as you know 1 
A. No. · 
Q. Any drinking 1 
A .. No. 
Q. Any signs of drinking-people coming in and out 1 
A. No. 
Q. Do you see people going· in or out of the place T 
A. I don't particularly pay a:z:iy attention to it. 
Q. I $Uppose you have seen people go in or out Y 
A. Why sure. 
Q. Never seen anybody there drinking or drunk? 
page 28 ~ A. No. 
Q. Never sP,en anybody coming in or out with 
a package in their hands? 
A. No·. 
Q. Do you go to the home yourself? 
A. Yes, I go to use the phone sometimes. 
CROSS EXAMINATION. 
By Mr. Bendall: 
Q. Where is the telephone? 
A. In one front bed1~oom. 
Q. Did you ever go to the back of the house? 
A. I go into the front door when I go over'there. 
Q. Ever go into the room straight back from ths hall? 
A. No. 
Q. You didn't know he had this amount of liquor there? 
A. No. 
Q. You have never seen these drinking glasses, all this 
pickel, ice, etc. before? 
A. No. 
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The witness, 
LOTTIE JAR.RETT, 
being first duly sworn, stated as follows : 
DIRECT E·XAMINATION. 
Bv Mr. Carter : 
·cJ. What is your name? 
A. Lottie Jarrett. 
Q. Mrs. Jarrett? 
A. Yes, sir. 
Q. Where do you live? 
A. I live right in front of Mr. Campbell. 
page 29 ~ Q. On Rhodenhizer Street? 
A. Yes, sir. 
Q. How long have you lived there? 
A. I have been living- there about 5 years but I have been 
knowing Mr. Campbell ever since I was real young. 
Q You lived across the street from Mr. Campbell for five 
vears? 
.. A. Yes. 
Q. Yon and your bus band 7 
A. W l~ don't live together. 
Q. Do you work? 
A. Yes, sir. 
Q. WhereT 
A. At Schoolfield. I am working at night now but I was 
working on the morning· shift. 
Q. ·what time do you go to work now? 
A. At 3 :00 o'clock. 
Q. And work until 11 :00 o'clock? 
A. Yes, E-ir. 
Q. How long have you been working at night? 
A. For two weeks. · 
Q. In ,July you were working in the morning? 
A. Yes, sir. 
Q. During the time that you have been living there has 
there been anythin~ about the conduct around or in Mr. Camp-
bell's home that disturbed you any? 
A. No, he doesn't dist...irh me and I go up there and use 
the telephone. 
Q. Any loud noises or misconduct of any kind? 
A. No, they don't bother me whatever. 
Q. Not only Mr. Campbell but do the visitors make any 
disturbance? 
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page 30 ~ A. No, sir. 
Q. Have you ever noticed any drinking around 
there¥ 
A. No, sir. 
Q. Did you ever see people coming away with packages 
in their hands Y 
A. No, sir. 
Q. So far as you can observe what type people go in and 
come outY · 
A. Just ordinary people go there. Just like anybody. 
Q. Sober or drunken crowd Y 
A. Sober. I never have seen anybody drunk. 
CROSS EXAMINATION. 
By Mr. Bendall: 
Q. Where is the telephone in this house Y 
A. Just in the hall. First door on the right. 
Q·. You don't go all over the house Y 
A. No. 
Q. That is as far you have been in the house? 
A. No, I have been all over the house. 
Q. Wha.t is in the room straight from the hall going back¥ 
A. They have a bed and a table and that is all I know 
of.-
Q. Do you lrnow whether or not anyone sleeps in there? 
A. I think Mr. Campbell does. 
Q. When was the, last time you were in there before this 
warrant was issued-l6tl1 of Julv? 
A. I have been through there_:_! don't know when the last 
time was-I might ha.ve been there that day. 
Q. Did you notice a large number of thes~ drinking glasses? 
A. Yes, I have seen them. 
page 31 ~ Q. You have seen these glasses. How about the 
ice cooler and whiskevY 
A. No, I haven't seen them. · 
Q. You say the people. you saw were sober people? 
A. Yes. 
Q. Sober when they came ouU 
A. YeA, sir. 
Q. Have you seen right many people g·o in and out over 
there? 
A: I have seen right many people go in and out. I didn't 
think anything about it. 
Lexie Rose Campbell v. Commonwealth of Virginia. ."41 
J. W. Franks. 
Q. Do they visit his house more than any other house 
around there? 
A. I don't lmow. I don't watch. 
Q. Isn't it a fact that a great many people go in and out? 
A. Not as I notice of. 
Q. And haven't you s~en a great many people go in and 
out of there with packages in their hands Y 
A. No, I have not. 
RE-DIRECT EXAMINATION. 
By Mr. Carter: 
Q. Mr. Campbell's is not the only house that you have seen 
glasses in, is it? 
A. Why no, I have glasses like that myself. 
RE~CROS.S EXAMINATION. 
By ]\fr. Bendall : 
Q. What does Mr. Campbell do? 
A. I c.ouldn 't say just what he do~s. His daughter owns 
a beauty shop, him and his daughter together. 
Q. Does he stay at home a-ll the time? 
A. Yes. Pretty close. 
page 32 } The witness, 
J. W. FRANKS, 
being first duly sworn, stated as follows: 
DIRECT EXAMINATION. 
By Mr. Carter: 
Q. Where do you live? 
A. 341 Church Street. 
Q. That is not close to Mr. Campbell's house, is iU 
A. About ten blocks away. 
Q. You don't live in the immediate neighborhood then? 
A. No. 
Q. Do you know Mr. Campbell f 
A. Yes. 
Q. How long have you known him? 
A. Ten or fifteen years. 
Q. Were you in his house when the officers came? 
A. Yes. 
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Q. What time did you get thereY 
A. Something like 1 :30. 
Q. You had been there how long when they came inf 
A. One hour and a half. 
Q. Were you d:r_inking f 
A. No. 
Q. Why did you go there f 
A. I ha.d two brothers here and I went to the ball game and 
my wife asked me to get her something and I forgot it and 
so I left them over there while I went to get it. 
Q. Was Mr. Powell and your two brothers drinking a little 
bit? 
A. Yes, I think they had had something up at the ball 
game. 
Q. You got there about 1 :30! 
A. Yes. 
page 33 ~ Q. Did you stay there until the officers came? 
A. Yes. 
Q. Did yon do any drinking? 
A. No. 
Q. Was a card game going on f 
A. Yes. 
CROSS E-XAMI~!\TION. 
By Mr. Bendall: 
Q. Do yon go there very of ten? _ 
A. I hadn't been there in three or four years. 
Q. Do you know who the gentleman was who came out. of 
the house just as the officers eame .in with a small package 
in his handf 
A. No. 
Q. You didn't see that man? 
A. No, I didn't notice anybody. 
Q. Did you see Mr. Campbell's son? 
A. Yes. 
Q. Where? 
A. Up at the fable once. I just don't know where he was 
when the officers came. 
Q. Was he sitting in a window? 
A. No, there isn't any way to see out as I know of. 
Q. Why didn't you open the door when the officers came 
to the door? 
A. I didn't hear anybody knock except with an axe. 
Q. Why didn't you open it then? 
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J. TT'. Franks. 
A. It was dangerous to go near there. 
Q. Did you see all these drinking gfasses f 
A. After the officers came I did. · 
Q. Why didn't you see it before 1 
A. I wasn't looking for them. 
page 34 ~ Q. Did you see this bowl of pickle Y 
A. I didn't see it. 
Q. Mr. Powell was very much intoxicated, wasn't he? 
A. When he went down there he was. 
Q. He didn't get any drunker clown there! 
A. No. 
page 35 ~ The defendant therefore tenders this, his bill 
of exception #1 and asks the Court to certify that 
it contains the evidence and all of the evidence introduced at 
the trial of the said cause, and prays that the same be signed, 
sealed and made a part of the record, which is accordingly 
done. 
Given under my hand and seal this 6th day of November, 
1939. 
HENRY .0. LEIGH (Seal) 
Judge of the Corporation Court of 
Danville, Virginia. 
Filed with mQ this 6th day of November, 1939. 
HENRY C. LEIGH, 
.Judge of the Corporation Court of 
Danville, Virginia. 
page 36 ~ Commonwealth 
v. 
Lexie Rose Campbell 
BILL OF EXCEPTION NO. 2. 
Be it remembered that upon the trial of this ~cause, at the 
conclusion of the evidence introduced in behalf of the Com-
monwealth, the clef enclant by counsel moved the . Court to 
strike out the evidence introduced on behalf of the Common-
wealth for the reason that that evidence fails to sho,v that 
the defendant either sold any alcoholic beverages at the place 
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mentioned in the evidence or that he kept any alcoholic bev-
erages for sale at said place. All of the alcoholic beverages 
found on the premises is shown by the evidence t.o have been 
legal liquor in that it is shown by the evidence that the United . 
States Internal Revenue tax on same has been paid, as ap-
pears from the stamps on the said liquor, and in that it fur- . 
ther appears that all of said liquor was purchased from stores 
operated by the Virginia Alcoholic Beverage ;Control Board, 
as shown by the labels attached to said liquors. The sur-
rounding circumstances do not arise any higher than sus-
picion. Such circumstances might tend to give. rise to the 
suspicion that the defendant was operating a gaming house 
and used liquor in connection therewith, but not for sale. In 
any event, the evidence does not show beyond a reasonable 
doubt that he either sold any alcoholic beverages or kept 
any such beverages for sale. Whereupon, the Court over-
ruled the motion of the defendant, to which action of the 
Court the_ defendant by counsel excepted and assigned as 
his reasons for said exception the said reasons given in sup-
port of the motion. 
At the conclusion of all of the evidence, the defendant by 
counsel renewed his motion to strike out the evidence of the 
Commonwealth and assigned as his reasons for said motion 
the same reasons which had been assigned for a 
page 37 ~ lik~ motion at the conclusion of the Common-
wealth's evidence. Whereupon, the Court over-
ruled said motion, to which action of the Court the defendant 
by counsel excepted and assig'Iled as his reasons for said 
exception the same grounds heretofore assigned in support 
of said motion. · 
The defendant therefore tenders this, his bill of exception 
#2 and prays that the same may be signed. sealed and en-
rolled as a part of the record, which is accordingly done. . 
Given under my band and seal this 6th day of November, 
1939. 
HENRY C. LEIGH (Seal) 
,J ndge of the Corporation Court of 
Danville, Virginia. 
Filed with me this 6th day of November, 1939. 
HENRY C. LEIGH, 
Judge of the Corpo.ration Court of 
Danville, Virginia. 
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v. 
Lexie Rose Campbell 
BILL OF EXCEPTION NO. 3. 
Be it remembered that upon the trial of this cause, the 
Commonwealth called as a witness one ·F'. T. Hatcher, Clerk 
of the Police Court and Secretary of the Police Department 
of the City of Danville, and before the said witness was ex-
amined the defendant by counsel stated to the Court that be 
assumed that the witness was called for the purpose of prov-
ing· that the defendant had· on the 28th day of February, 
1936, been convicted in the Police Court of Danville of two 
(2) offenses similar to the one charged in the warrant as 
having been committed on the 16th day of .July, 1939. The 
attorney for the Commonwealth avowed that that was the 
purpose for which the witness was called. Whereupon, the 
defendant by counsel objected to this evidence upon the 
g-rounds that subsection 61 (b) of Section 4675 of the Code, 
which apparently on its face authorizes such proof, is in 
violation of the defendant's constitutional rig·hts and beyond 
the power of the General Assembly of Virginia to enact, and 
for the further reason that, althoug·h said statute does not so 
state in specific terms, it is obvious that the General Assem-
bly could not have intended to permit the introduction of 
such evidence for any and all purposes, but on the contrary, 
if it Imel the right and power so to do, the General Assembly 
intended tJ1at such evidence should not be considered in de-
terminin~; the guilt or innocence of the accused as to the 
specific offense with which he now stands charged, the Gen-
eral Assembly only intending that the evidence of prior of-
fenses might be considered by the Jury in determining the 
quantmn of punishment after it had found from other evi-
dence that the defendant w_as guilty of the specific 
pag·e 39 ~ offense charged in the warrant, and that if said 
evidence was permitted to go to the Jury, an ad-
monition to this effect should be given by the Court at the 
time of its introduction. W11ereupon, the Court overruled 
the objection of the defendant and pe1·mittcd the witness to 
testify, as shown in bill of exr.cption #l, to which action of 
the Court the defendant hy counsel excepted and assigned 
therefor the same reasons R.Ssig·ned -in the objection to the 
evidence. 
Immediately after tl1e introduction of the evidence of the · 
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witness, F. T. Hatcher, the witness Chief Hannibal Martin 
was -called as a witness for the Commonwealth and testified 
that the man referred to in the two convictions testified to 
by Mr. Hatcher w~s the same person as the defendant then 
on trial. To the: giving of this evidence defendant by counsel 
objected for the same reasons as heretofore set out in his ob-
jection to the evidence of the witness, F. T. Hatcher. ·where-
upon, the Court overruled the objection of the defendant, and 
the defendant by counsel excepted and assigned as reasons 
therefor the same reasons heretofore given in support of the 
objection. 
The defendant the ref ore tenders this, his bill of exception 
#3 and prays that the same be signed, sealed and (lnrolled 
and made a part of the record, whic.h is accordingly done. 
Given under my hand and seal this 6th day of November., 
1939. 
HENRY 0. LEIGH (Seal) 
Judge of the Corporation Court of 
Danville, Virginia. 
Filed with me this 6th day of November, 1939. 
HENRY C. LEIGH, 
Judge of the Corporation Court of 
Danville, Virginia. 
page 40 ~ Commonwealth 
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BILL OF EXOE·PTION NO. 4. 
Be it remembered that upon the trial of this cause, the 
Court gave the following instructions, No. 1 being at the 
request of tl1e attorney for the Commonwealth and Nos. A. 
C, and D being given at the instance of the defendant, and 
these four instructions were all of the instructions given to 
the Jury in said ca t1se : 
1. The Court instructs the jury that if they believe from 
_the evidence beyond a reasonable doubt that the defendant 
maintained the house tnPntioned in eviden~e with knowledge 
that alcoholic beverages were unlawfully stored for sale or 
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sold therein as charged in the warrant, you should find him 
guilty as charged, and fL~ his punishment at a :fine of not ex-
ceeding $500.00 or by confinement in jail not exceeding twelve 
months or by both such fine and imprisonment. 
A. The Court instructs the jury that the defendant comes 
to the bar presumed to be innocent and that presumption fol-
lows him throughout the trial and applies at every stage 
thereof until repelled by proof that convinces the jury be-
yond a reasonable doubt that the defendant is guilty of the 
offense charged in the warrant. 
The jury are further instructed that no amount of suspicion 
or probability of guilt wil1 suffie-e to justify a verdict of guilty. 
The jury may believe that it is more probable that the de-
fendant is guilty than flint he is innocent but this is not 
enoug-b. Before the jury should agTee to a verdict of g11ilty 
thev should be convinced bevond a reasonable doubt from the 
evidence that the defendant 1ias eommitted the crime charged. 
pag·e 41 ~ C. The Court instructs the jury that although 
under this evidence the jury may believe the de-
fendant to be guilty of some offense other than that charged 
in the warrant yet the jury sl10uld not find the defendant 
guilty in this case unless they believe from the evidence be-
yond a reasonable doubt that he is guilty of the specific of-
fense charged in the warrant. 
D. The Court instructs the jury that there is no limit to 
·the amount of alc0I10lic beverages that a citizen may keep 
in· his home provided such bevern~·es are legal liquor and 
leg·ally acquired and tlie Court tells the jury that there is 
no presumption or inference of guilt against tlle defendant 
because of the possession of the liquor introduced in evidence 
standing· alone and of itself, but the jury iR to determine from 
all of the evidence including· the possession of the alcoholic 
beverages introduced in 0vide11cc wlrntllf~r the defendant. is 
proven guilty beyond H reasonable doubt. 
The defendant therefore tenders t11is, llis bill of exception 
#4 and prays that the same may be signed, sealed and en-
rolled a8 a part of the record. wllifll1 is according·lv done. 
Given under mv Jrnnd and seal this 6th day of November. 1939. ., ~ 
. HENRY C. LEIGH (Seal) 
,Judge of the Corporation Court of 
Danville, Virginia. 
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Filed with me this 6th day of November, 1939. 
HENRY C. LEIGH, 
Judge of the Corporation Court of 
Danville, Virginia. 
page 42 ~ Commonwealth 
v. 
Lexie Rose Campbell . 
BILL OF EXCEPTION NO. 5. 
Be it remembered that upon the trial of this cause, the 
defendant by counsel requested the Court to give to the Jury 
instructions A and C, as set out in bill of exception #4, and 
further requested the Court to give the Jury instruction B 
in the following words and figures, to-wit: 
B. The jury is instructed that the fact that the defendant 
has been heretofore convicted of similar or like offenses is 
not proof that he is ~uilty 6f the offense here charged and 
such fact should not be considered by the jury in· reaching 
a conclusion as to his guilt or innocence on the present charge. 
and instruction D in the following words and figures, to-wit: 
D. The Court instructs the jury that there is no limit to 
the amount of alcoholic beverages that a citizen may keep 
in his home provided such beverages are legal liquor and 
legally acquired and the -Court tells the jury that there is no 
presumption or inference of guilt ag·ainst the defei1dant be-
cause of the possession of the liquor introduced in evidence. 
. ' 
The attorney for the Commonwealth made no objection to 
the giving of any of the instructions A, B, 0 and D, as offered 
and the Court without examining said instructions proceeded 
to read the same to the Jury. After r~acling instruction B 
as above set out, the Court. announced that he 
page 43 ~ would refuse to give said instruction, withdrew 
the same, and told the l ury to clisregarcl it, to 
wl1ich action of the Court. defendant by counsel excepted.upon 
the ~Tound that the defendant was entitled to have the Jury 
thus instructed for reMons theretofore advanced in support 
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of the objection to the te.stimony of the witness Hatcher, as 
set out in bill of exception #3 and for the further reason that 
the action of the Court in reading the instruction to the Jury 
and then refusing· to give the same and withdrawing it was 
particularly harmful to the defendant but the Court over:.. 
ruled said objection, to which action of the Court the defend-
ant by counsel excepted and assigned as his reasons therefor 
the same reasons given in support of his objection to the 
Court's action. 
Whereupon, the Court continued to read the instructions 
and after reading instruction D as offered, he amended the 
same and gave it in the form shown in bill of exception #4, 
to which action of the .Court in refusing to give the instruc-
tion as offered and amending the same, the defendant by 
· -0ounsel objected on the ground that the defendant was en-
titled to the instruction as offered and that the action of the 
Court in amending the same in the presence of the Jury 
after he had read the instruction to the .Jury was particu-
- larly harmful, but the Court overruled said objection and the 
defendant by counsel excepted and assigned as reason~ there-
for the reasons heretofore assigned in support of the ob-
jection. · . 
The defendant. therefore tenders this,' his bill of exception 
#5 and pra:vs that the same may be signed, sealed and en-
rolled as a part of t11e record, which is accordingly done. 
Given under my hand and seal this 6th day of November, 
19tm. 
HENRY C. LEIGH . (Seal) 
.Judge of the Corporation ,Court of 
Danville, Virginia. 
Filed with me this 6th day of November, 1939. 
HENRY C. LEIGH, 
,Judge of the Corporation Court of 
Danville, Virginia_ 
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BILL OF EXCEPTION NO. 6. 
Be it remembered that upon the trial of this cause and 
after the Jury hau returned its verdict in the following words 
and figures, to-wit: 
"We the ,ury find the defendant guilty as charged and 
:fix bis punishment at four (4) months in Jail and a fine 
of $250.00 
vV. I. BOOTH, Foreman.'' 
the defendant by counsel moved the Court to set aside the 
said verdict because the same is contrary to the law and the 
evidence and without evidence to support it, and further 
moved the Court to enter final judgment for the defendant 
in this cause, which motion the Court overruled and entered 
judgment in accordance with the verdict, to which action of 
the Court in overruling· said motion and refusing to enter 
final judgment for the defendant and entering such judg·ment 
as was entered, the defendant by counsel excepted and as-
signed as reasons therefor the reasons heretofore assigned 
in support of the said motion. 
The defendant therefore tenders this, his bill of exception 
#6 and prays that the same may be ·signed, sealed and en-
rolled and made a part of this record, which is accordingly 
done. 
Given under my hand and seal tl1is 6th day of November, 
1939. 
HENRY C. LEIGH (Seal) 
Judge of the Corporation Court of 
Danville, Virginia. 
Filed with me this 6th day of November, 1939·. 
HENRY C. LEIGH, 
Judge of the Corporation Court of 
Danvil1e, Virginia. 
page 45 ~ State of Virginia, 
City of Danville, to-wit: 
I, .C. Stuart Wheatley, Clerk of tlie Corporation Court of 
Danville, Virginia, hereby certify that. the fore~:oing is a. 
true transcript of so much of the record and judicial pro-
~-----=--- -- -
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ceedings of said court in a··~~;ta~cution .of the Com-
monwealth of Virginia against Lexie ·Ros · mp bell, for 
maintaining a certain house where alcoholic bever O • ~were 
unlawfully stored for sale and sold, lately pending therein, -. 
as I have been directed t.<? copy. 
And I further certifv that the said defendant. has filed 
with me a written notice to the attornev for the Common-
wealth, of his intention to apply for such transcript of said 
record, which notice has been duly accepted by George E. 
Bendall, Attorney for the Commonwealth in and for the City 
of Danville, Virginia. 
Given under my hand this 8th day of November, 1939. 
C. STUART WHEATLEY, Clerk. 
Clerk's fee for record, $5.00. 
A Copy-Teste: 
M. B. vVATTS, C. C. 
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